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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

WILLARD BENDER, et al.,

Plaintiffs,

vs.

NEWELL WINDOW
FURNISHINGS, et al.,

Defendants.

:
:
:
:
:
:
:
:
:
:

Case No. 1:06-cv-00113-RJJ

Honorable Robert J. Jonker

IMPORTANT NOTICE REGARDING
PROPOSED SETTLEMENT OF CLASS ACTION LAWSUIT

TO MEMBERS of the following CLASS:

All former Newell Furnishings, Inc., Kirsch Division, Kirsch
Company or Cooper Industries, Inc. bargaining unit employees at
the Sturgis, Michigan facility who retired prior to or on July 31,
1998, and their spouses, surviving spouses and eligible
dependents.

PLEASE READ THIS NOTICE

CAREFULLY AND IN ITS ENTIRETY.

YOUR RIGHTS, INCLUDING YOUR

RETIREE HEALTHCARE BENEFITS, MAY

BE AFFECTED BY PROCEEDINGS IN THIS

LAWSUIT.
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This notice has been sent to you pursuant to Rule 23 of the Federal Rules of

Civil Procedure and an Order of the United States District Court for the Western

District of Michigan, in Grand Rapids. The purpose of this notice is to inform you

of the pendency and the proposed settlement of a class action lawsuit and of the

hearing to be held by the Court to consider the fairness, reasonableness and

adequacy of the proposed settlement. This notice is not intended to be, and it

should not be construed as, an expression of any opinion by the Court with respect

to the truth of the allegations in the lawsuit or the merits of the claims or defenses

asserted by the parties. This notice describes the rights you may have in connection

with the proposed settlement and what steps you may take in relation to the

proposed settlement and this class action lawsuit.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

YOU HAVE THE OPTION TO DO

NOTHING: NO ACTION IS

NECESSARY TO QUALIFY TO

RECEIVE BENEFITS

You do not need to do anything to
receive the benefits provided by
the proposed settlement.

YOU CAN OBJECT IN WRITING You can write the Court about
why you do not like or object to
the proposed settlement.

YOU CAN GO TO A HEARING You can ask to speak in Court
about the fairness of the
proposed settlement, but only if
you first object in writing before
the deadline set below.

Case 1:06-cv-00113-RJJ  Doc #355-2 Filed 03/26/15  Page 17 of 106   Page ID#16684



Page 3

OBJECTIONS

As described below, the Court has set a hearing to consider the proposed

settlement. In order to be heard at the hearing, or if you desire to object to the

proposed settlement, YOU MUST FILE ANY OBJECTIONS TO THE

PROPOSED SETTLEMENT WITH THE CLERK OF THE COURT,

POSTMARKED NO LATER THAN , 2015. This process is

described in greater detail below.

INTRODUCTION

Plaintiffs filed this class action lawsuit on behalf of all persons who are

former Newell Furnishings, Inc., Kirsch Division, Kirsch Company or Cooper

Industries, Inc. bargaining unit employees at the Sturgis, Michigan facility who

retired prior to or on July 31, 1998, and their spouses, surviving spouses and

eligible dependents. Plaintiffs asserted that Defendants Newell Operating

Company, Newell Window Furnishings, Inc. and the Newell Rubbermaid Health

and Welfare Program 506 were not permitted to impose certain premiums and

make other changes in healthcare benefits as of January 1, 2006, and freeze certain

reimbursements of Medicare Part B premiums.

The proposed settlement is the result of lengthy litigation and strenuous

negotiations between Defendants, Class Counsel, and the Class Representatives.

Although Defendants and Plaintiffs believe in the merits of their respective

positions, all parties also recognize the uncertainties and risks of the issues

remaining in this litigation. If Defendants were to prevail on the remaining issues,

some Class Members might receive no or limited reimbursements and no or

limited prescription drug coverage and continued health care benefits might be

placed at risk, a very serious risk that Plaintiffs and Class Counsel weighed during

the course of negotiations.
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SETTLEMENT

As a result of the settlement negotiations, Plaintiffs and Defendants have

agreed to a settlement that, if approved by the Court, will be a full and final

settlement of the claims of all Class Members against Defendants asserted in the

lawsuit. The specific terms of the proposed settlement are contained in the

Settlement Agreement.

If the settlement is approved by the Court, the Class Members will not

be able to sue Defendants to attain certain reimbursements or certain post-

retiree health care benefits under the Plan beyond those provided by the

Settlement Agreement. The Class would be a non-opt out Class.

A copy of the entire Settlement Agreement (without exhibits) is available at

the Court, Clerk’s Office, 399 Federal Building, 110 Michigan St. NW, Grand

Rapids, Michigan 49503 and at the office of Class Counsel, Michael L. Fayette,

Pinsky, Smith, Fayette & Kennedy, 146 Monroe Center Street NW, Suite 805,

Grand Rapids, Michigan 49503. The Settlement Agreement is also available by

clicking the link at the bottom of the webpage located at www.psfklaw.com. You

should rely on the Settlement Agreement in its entirety. In the event of any

inconsistency between the summary below and the Settlement Agreement, the

Settlement Agreement will govern.

Class Counsel and the Plaintiffs have reviewed the terms of the proposed

settlement thoroughly and believe it to be in the best interests of the Class

Members. The proposed settlement is designed to provide: 1) all Class Members

with lifetime reimbursement of the appropriate monthly Medicare Part B premium,

including any unpaid reimbursement since August 2000; and 2) all Class Members

who retired prior to 1994 with certain lifetime retiree health care benefits,

monetary payment for the reimbursement of certain previously unpaid benefits
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since January 2006, and monetary reimbursement of certain premiums not

previously reimbursed. Defendants express no opinion as to the taxability of the

reimbursement and assume no liability for any tax effect on Class Members.

1. Lifetime Retiree Health Care Benefits.

Defendants have agreed to continue to provide healthcare benefits Class

Members who retired prior to 1994, their spouses, surviving spouses and eligible

dependents, under the Plan’s current CIGNA Programs in place since January 1,

2013 (or a substantially equivalent program if the carrier is changed), which

include prescription drug benefits with formularies for prescription drugs that are

set by the carrier under the carrier’s customary provisions. No premium shall be

charged for these health care benefits, except that Class Members who retired from

1986 through 1993 will be charged $20 per month while they are aged 62 to 65.

2. Premium and Benefit Reimbursements.

Defendants have agreed to pay Class Members, their spouses, surviving

spouses and eligible dependents, who retired prior to 1994 (i) their respective total

premium payments since January 1, 2006 that have not previously been

reimbursed, except for $20 per month for each month for Class Members who

retired from 1986 through 1993 while they are aged 62 to 65; and (ii) benefits not

reimbursed in accordance with the CIGNA Programs since January 1, 2006

(including underpayment of outpatient procedures).

3. Medicare Part B Reimbursements.

Defendants also have agreed to pay to all Class Members Medicare Part B

reimbursements at the appropriate levels to the extent they have not been fully paid

since August 1, 2000 to the Class Member or to the Class Member’s successor, and

to continue to make appropriate Medicare Part B reimbursements for the life of

each Class Member.

4. When the Reimbursements Will Be Made.
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Within sixty (60) days of the Effective Date of approval by the Court of the

Settlement Agreement, payments of premium reimbursements and Medicare Part B

premium reimbursements will be made to Class Members. Payment of benefits not

reimbursed in accordance with the CIGNA Programs since January 1, 2006 will be

paid to Class Members as soon as reasonably feasible after the Effective Date. If

the Class Member is not alive, payments will be made, if known: (1) to any

surviving spouse; (2) if there is no surviving spouse, to the known estate of a

deceased Class Member; and, (3) for deceased Retirees only, if there is no

surviving spouse and no known estate is currently open for the deceased Retiree,

the beneficiaries of record from the Retiree’s life insurance beneficiary

designation.

5. Settlement Payment Reimbursements Not Made Or Claimed to
Be Erroneously Calculated .

If a Class Member or successor does not receive or disputes a settlement

payment, a claim will be reviewed and, if appropriate, paid upon receipt of a

request for payment which may be obtained from Claims Administrator, Newell

Rubbermaid Health and Welfare Program 506, 3 Glenlake Parkway, Atlanta, GA

30328. Such claims must be made within one year from the Effective Date of the

Settlement.

6. Fees for Class Counsel.

Under the terms of the Settlement Agreement, each Party agrees to pay its

own attorney’s fees and expenses, although Defendants will pay for Class

Counsel’s fees and expenses incurred in this lawsuit at an hourly rate of $425,

subject to an additional maximum of $525,000. The payment of attorney’s fees

will not affect your benefits under the Settlement. Defendants are paying for a

copy of this notice to be sent to all known Class Members.

7. Requesting Copies of the Settlement Agreement and Information.
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Class Members may request copies of the Settlement Agreement or other

information regarding this class action lawsuit or this proposed settlement from

Class Counsel, Michael L. Fayette, Pinsky, Smith, Fayette & Kennedy, LLP, 146

Monroe Center Street, NW, Suite 805, Grand Rapids, Michigan 49503. As noted

above, a copy of the Settlement Agreement can be viewed by clicking the link at

the bottom of the webpage located at www.psfklaw.com.

The Settlement Agreement may also be inspected during business hours in

the Office of the Clerk of the Court for the United States District Court for the

Western District of Michigan, 399 Federal Building, 110 Michigan Street, NW,

Grand Rapids, MI 49503 and at the offices of Class Counsel (identified above).

NOTICE OF SETTLEMENT HEARING ON PROPOSED SETTLEMENT

The Court has scheduled a hearing before the Honorable Judge Robert J.

Jonker at 401 Federal Building, 110 Michigan Street, NW, Grand Rapids,

Michigan, 49503 at _:00 __ Eastern Standard Time on , 201_. The

purpose of that hearing will be to determine the following: (1) whether the

Settlement Agreement and the proposed settlement should be approved as fair,

reasonable and adequate to the Class Members; and (2) whether this class action

lawsuit should be dismissed with prejudice and Defendants should be released

from the claims outlined in the Settlement Agreement, including the claims that

were asserted in this class action lawsuit. You are not required to attend the

hearing. Class Counsel will attend the hearing on behalf of the Class Members.

However, if you want to attend, you may appear at the hearing, with or without

your own lawyer. Class Members do not have the right to request exclusion from

the class action. However, any Class Member who objects to the Settlement

Agreement or to the proposed settlement will have an opportunity to tell the Court

why he or she believes that the proposed settlement should not be approved. No
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person will be heard at the hearing, however, unless he or she files an

objection in writing with the Court postmarked on or before

201_. Any Class Member who does not file a written objection required by this

notice shall be deemed to have waived his or her objection(s) and shall be forever

barred and precluded from making any objection to the fairness or adequacy of the

Settlement Agreement or the proposed settlement. Any objection should bear the

following heading: “Willard Bender, et al. v. Newell Window Furnishings, et al.,

Case No. 1:06-CV-00113, Objections to Proposed Settlement Agreement.” The

objection should be mailed to the Clerk of the Court, United States District Court

for the Western District of Michigan, 399 Federal Building, 110 Michigan Street,

NW, Grand Rapids, MI 49503, with copies mailed to (a) Class Counsel, Michael

L. Fayette, Esq., Pinsky, Smith, Fayette & Kennedy, 146 Monroe Center Street,

NW, Suite 805, Grand Rapids, MI 49503; and (b) Defendants’ counsel, Jack F.

Fuchs, Esq., Thompson Hine LLP, 312 Walnut Street, Suite 1400, Cincinnati, Ohio

45202.

If, after the hearing, the Court determines that the Settlement Agreement and

the proposed settlement are fair and reasonable and in the best interests of Class

Members, the Court will enter a final judgment approving the settlement. Once

final, that judgment will be binding on all Class Members, including those who

filed objections and those who did not.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

WILLARD BENDER, et al.,

Plaintiffs,

vs.

NEWELL WINDOW FURNISHINGS, et
al.,

Defendants.

:

:

:

:

:

Case No. 1:06-cv-00113-RJJ

Honorable Robert J. Jonker

ORDER

This matter is before the Court on the Parties’ Joint Motion for Preliminary Approval of

Class Action Settlement Agreement and Approval of Proposed Class Notice [Docket # ___]. A

hearing on the motion took place on _____ __, 201_. The Court has thoroughly reviewed the

record, including without limitation the Joint Motion and supporting materials, and carefully

considered the applicable law.

The Joint Motion is ready for decision.

Background

The Parties’ dispute concerns the nature and scope of retiree health benefits under a series

of collective bargaining agreements (“CBA”) through 1998. The dispute gave rise in 2006 to a class

action lawsuit against Defendants by Plaintiffs who represent a Class that has been certified as

consisting of “[a]ll former Newell Furnishings, Inc., Kirsch Division, Kirsch Company or Cooper

Industries, Inc. bargaining unit employees at the Sturgis, Michigan facility who retired prior to or

on July 31, 1998, and their spouses, surviving spouses and eligible dependents.”
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The Court earlier granted summary judgment in favor of the Plaintiff Class regarding

Plaintiffs’ entitlement to vested retiree healthcare benefits from Defendants and denied

Defendants’ Motions for Summary Judgment. The Court entered Judgment on February 2, 2011,

[Docket # 261], and entered a Corrected Judgment on February 4, 2011. [Docket # 262]. As part

of the Corrected Judgment, the Court awarded money judgments to the named Plaintiffs and

declared that the Class was entitled to vested, fully paid, lifetime retiree healthcare benefits from

Defendants that were in place at the time of each Class Member’s retirement, subject to retirement

grouping. The Judgment and Corrected Judgment were affirmed by the United States Court of

Appeals for the Sixth Circuit, while the United States Supreme Court declined to grant certiorari

to review.

The Court recently addressed post-judgment issues, for which an appeal is currently

pending in the United States Court of Appeals for the Sixth Circuit. The Parties have engaged on

multiple occasions in mediations and settlement negotiations throughout the pendency of this

action. Most recently, counsel for the Parties participated in mediation with the mediator’s office

of the United States Court of Appeals for the Sixth Circuit on November 4, 2014.

The Parties have reached a proposed settlement after the mediation, which is

memorialized in a Settlement Agreement that has been filed. [Docket # ___]. The Parties seek

preliminary approval of the proposed Settlement Agreement. The Parties also seek approval of

the proposed class notice. [Docket # ___]. The Parties note that Class Representative Rose Ann

Rohr has passed away. Ms. Rohr was the sole Class Representative who retired prior to 1986.

Counsel for Plaintiffs have proposed that Leroy Leister, who retired in December 1982, be
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appointed as a Class Representative as a replacement for Ms. Rohr. Mr. Leister has advised that

he is willing to serve as a Class Representative. Defendants concur in this proposal.

Discussion

In federal practice, the process of approving a class action settlement involves two steps:

First, counsel submit the proposed terms of settlement and the court makes a
preliminary fairness evaluation . . . . If the preliminary evaluation of the proposed
settlement does not disclose grounds to doubt its fairness or other obvious
deficiencies, such as unduly preferential treatment to class representatives or of
segments of the class, or excessive compensation for attorneys, and appears to
fall within the range of possible approval, the court should direct that notice
under Rule 23(e) be given to the class members of a formal fairness hearing, at
which arguments and evidence may be presented in support of and in opposition
to the settlement.

Manual for Complex Litigation, § 30.41, at 236-37 (3d ed. 1995). In deciding a motion for

preliminary approval of a settlement under Rule 23, the Court “[c]onducts a threshold examination

of the overall fairness and adequacy of the settlement in light of the likely outcome and the cost of

continued litigation.” In re Inter-Op Hip Prosthesis Liability Litigation, 204 F.R.D. 330, 350 (N.D.

Ohio 2001). The Court HOLDS that the proposed Settlement Agreement satisfies this threshold

examination. The fundamental elements of the settlement reflect the complexity of the case and

balance the interests of multiple constituencies. The Court is persuaded that key terms of the

settlement reasonably reflect the potential risks and rewards that would result from further pursuit

of the litigation post-judgment and on appeal.

The Court FINDS that no reason exists to doubt that the Parties reached the proposed

settlement in good faith. There is no indication of fraud or collusion on this record. Plaintiffs are

represented by able and experienced counsel. The individual named Plaintiffs and Class Counsel

endorse the settlement.
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Form of Notice

The Parties have filed a proposed form of notice to be mailed to individual class members.

Proper notice of a proposed settlement under Rule 23(e) “must inform class members (1) of the

nature of the pending litigation, (2) of the settlement’s general terms, (3) that complete information

is available from the court files, and (4) that any class member may appear and be heard at the

Fairness Hearing.” Herbert Newberg & Alba Conte, Newberg on Class Actions, § 11:53 (4th ed.

2002). The proposed form of notice meets each of these requirements. The proposed form of

notice and the proposed method of dissemination are “reasonably calculated . . . to apprize

interested Parties of the pendency of the settlement proposed and to afford them the opportunity to

present their objections.” Id. The Court finds the proposed form and method of notice to be proper.

Where the notice contains blanks for dates to be added, the Parties should add the dates consistent

with this Order before serving the notice. Counsel for Defendants shall serve the notice on the

members of the class and file a certification once the notice has been served.

Conclusion

For these reasons, the Court concludes that preliminary approval of the Settlement

Agreement and the proposed form and method of notice are appropriate.

ACCORDINGLY, IT IS ORDERED:

1. The Parties’ Joint Motion for Preliminary Approval of Class Action Settlement
Agreement and Proposed Class Notice [Docket # ___] is GRANTED.

2. Defendants shall serve notice to the individual class members, and counsel for
Defendants shall file the proof of service with the Court, no later than ____ __,
2015.

3. Objections must be filed with the Clerk of the Court, postmarked no later than
____ __, 2015.
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4. A Fairness Hearing is scheduled for ____ __, 2015, at _:__ _.m., at 699 Federal
Building, 110 Michigan Street, N.W., Grand Rapids, Michigan, before the
undersigned.

5. That Leroy Leister is approved as a Class Representative for purposes of this
settlement.

Dated: ____ __, 2015
THE HONORABLE ROBERT J. JONKER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

WILLARD BENDER, et al.,

Plaintiffs,

vs.

NEWELL WINDOW FURNISHINGS, et
al.,

Defendants.

:

:

:

:

:

:

Case No. 1:06-cv-00113-RJJ

Honorable Robert J. Jonker

FINAL JUDGMENT AND ORDER APPROVING SETTLEMENT AGREEMENT

On ____ __, 2015, the Court approved preliminarily the Parties’ proposed settlement of this

mandatory class action [Docket # __]. The Parties timely filed proof of service of notice of the

proposed settlement to the individual Class Members, who had an opportunity to file any objections

in writing [Docket # __].

A fairness hearing on the proposed settlement took place before the Court on ____ __,

201_. During the fairness hearing, Class Counsel, counsel for Defendants, the Plaintiffs, and Class

Members who sought to object to the proposed Settlement, all had an opportunity to speak and to

present evidence in support of their positions on the record in open court.

Based on all matters of record, and for the reasons the Court stated in detail on the record

during the fairness hearing, the Court concludes that the settlement is fair, reasonable, and adequate

under Federal Rule of Civil Procedure 23(e)(2). The Court incorporates its bench ruling in full in

this Order.

The Court emphasizes that the Settlement readily satisfies the factors that guide the fairness

inquiry under the principles set forth in International Union, United Automobile, Aerospace, and
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Agricultural Implement Workers of America v. General Motors Corp., 497 F.3d 615, 631 (6th Cir.

2007). The Court finds no hint of fraud or collusion. Id. To the contrary, the Parties have actively

and thoroughly litigated and negotiated the issues during the pendency of this case.

The “complexity, expense and likely duration of the litigation,” which are and have been

substantial in this case, favor settlement. Id. The Parties both engaged in extensive discovery,

motions and appeals, and fully understand the potential risks and rewards of further litigation of the

case. Id. In particular, all Parties have had several years to explore the factual bases of settlement.

An appeal is pending on the remedies that this Settlement resolves. It is uncertain as to

which of the Parties will prevail on the merits of the pending appeal. Id.

Class Counsel and the Class representatives all support the Settlement. Id. The individual

Class members have had ample opportunity to object to the Settlement [and no members of the

Class raised an objection/the objections to the Settlement are overruled on the ground(s) that

_______________]. Id. In issuing this Judgment, the Court further notes that public policy favors

settlement of class actions. Id. at 631-32.

The settlement in this case is fair, reasonable, and adequate.

ACCORDINGLY, IT IS ORDERED AND ADJUDGED:

The proposed Settlement Agreement [Docket # __] is APPROVED;

This Order is the FINAL JUDGMENT in this action; and,

The Court retains jurisdiction over this case solely to enforce the terms of the Settlement

Agreement and Settlement.

Dated: ____ __, 2015_
THE HONORABLE ROBERT J. JONKER,
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

WILLARD BENDER, et al.,

Plaintiffs,

vs.

NEWELL WINDOW FURNISHINGS, et
al.,

Defendants.

:

:

:

:

:

:

Case No. 1:06-cv-00113-RJJ

Honorable Robert J. Jonker

JOINT MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT AGREEMENT, APPROVAL OF PROPOSED

CLASS NOTICE AND APPROVAL OF LEROY LEISTER
AS A CLASS REPRESENTATIVE

Pursuant to Federal Rule of Civil Procedure 23(e), Plaintiffs and Defendants (collectively the

“Parties”), by undersigned counsel, jointly move the Court to enter an order granting preliminary

approval of the proposed settlement in this matter and approval of the proposed class notice.

As detailed in the supporting Memorandum, this Court should preliminarily approve the

proposed settlement agreement (the “Agreement”), which is attached and incorporated herein by

reference as “Exhibit A,” because the proposed resolution was the product of arms-length negotiations,

is fair, reasonable, and adequate, and is within the range of possible final approval by this Court. In

addition, the Court should approve the proposed Class Notice that accompanies and is an exhibit to the

Agreement. Finally, the Parties jointly move the Court to approve Leroy Leister as a Class

Representative to replace Rose Ann Rohr, who is deceased to represent the interests of Class Members

who retired prior to 1986.
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A proposed order is attached to this Motion.

Date: ________ __, 2015 By: /s/ Michael L. Fayette, Esq.
Michael L. Fayette, Esq.
PINSKY, SMITH, FAYETTE & KENNEDY, LLP
146 Monroe Center, NW
Suite 805
Grand Rapids, MI 49503
Phone: (616) 451-8496
MLFayette@sbcglobal.net

Attorneys for Plaintiffs

Date: ________ __, 2015 By: /s/ Jack F. Fuchs, Esq.
Jack F. Fuchs, Esq.
Thompson Hine LLP
312 Walnut Street, 14th Floor
Cincinnati, Ohio 45202-4089
Phone: (513) 352-6741
Fax: (513) 241-4771
Jack.Fuchs@ThompsonHine.com

Attorneys for Defendants

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Motion was served on counsel for Plaintiffs via filing

through this Court’s ECF system, this __ day of __________, 2015.

/s/ Jack F. Fuchs, Esq.
Jack F. Fuchs
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

WILLARD BENDER, et al.,

Plaintiffs,

vs.

NEWELL WINDOW FURNISHINGS, et
al.,

Defendants.

:
:
:
:
:
:
:
:
:
:

Case No. 1:06-cv-00113-RJJ

Honorable Robert J. Jonker

BRIEF IN SUPPORT OF JOINT MOTION FOR PRELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT AGREEMENT AND APPROVAL OF PROPOSED

CLASS NOTICE

Michael L. Fayette, Esq.
Pamela K. Bratt, Esq.

PINSKY, SMITH, FAYETTE & KENNEDY, LLP
146 Monroe Center Street, NW, Suite 805

Grand Rapids, MI 49503
Phone: (616) 451-8496
Fax: (616) 451-9850

Jack F. Fuchs, Esq.
Stephen L. Richey, Esq.

Thompson Hine LLP
312 Walnut Street, 14th Floor
Cincinnati, Ohio 45202-4089

Phone: (513) 352-6741
Fax: (513) 241-4771
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I. Introduction

This motion seeks preliminary approval of a settlement resolving a retiree health class

action dispute, dating back to February 15, 2006, between, on the one hand, a class of union

retirees represented by International Union, United Automobile, Aerospace & Agricultural

Implement Workers of America (“UAW”) during their employment with Newell Window

Furnishings, Inc. or its predecessors, which class was represented by Named Plaintiffs Willard

Bender, Donald Lampe, Carol Conner, James Taylor, Roger Smoker and Rose Ann Rohr1

(collectively “Plaintiffs”), and, on the other hand, Defendants Newell Operating Company

(“NOC”), Newell Window Furnishings, Inc. (“Newell Window”) and the Newell Rubbermaid

Health and Welfare Program 506 (the “Plan”) (collectively “Defendants”) (collectively

Plaintiffs and Defendants are the “Parties”). This Court should grant preliminary approval,

because, as demonstrated infra, “the proposed settlement is “within the range of possible

approval.” Manual for Complex Litigation § 30.41, at 236-37 (3d ed. 1995). Accord Newberg on

Class Actions §11.25, at 11.37 (3d ed. 1992); Lizondro-Garcia v. Kefi LLC, 300 F.R.D. 169, 178-

79 (S.D.N.Y. 2014); Davis v. J.P. Morgan Chase & Co., 775 F. Supp. 2d 601, 607-08 (W.D.N.Y.

2011).

As part of the preliminary approval of the class settlement, the Parties seek approval of a

Class Notice that is designed to (i) provide the best notice practicable, (ii) satisfy all

constitutional due process concerns, and (iii) provide the Court with jurisdiction over the Class

Members. Eisen v. Carlisle & Jacqueline, 417 U.S. 156, 177-78 (1974); Phillips Petroleum Co.

v. Shutts, 472 U.S. 797 (1985). The Parties respectfully submit that the proposed Class Notice

satisfies these conditions.

1 Ms. Rohr passed away during the pendency of this action. The Parties have agreed to the substitution of Class Member Leroy
Leister as a Class representative for Class Members who retired prior to 1986.
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II. Statement of Facts

A. The Pleadings

On February 15, 2006, Plaintiffs, with the UAW, filed this action against Defendants

following the imposition of $40 per month premiums and other changes in health care benefits,

as of January 1, 2006. Complaint, Amended Complaint, Second Amended Complaint, Third

Amended Complaint [Docket Nos. 1, 2, 83, & 112, respectively]. Relying on § 301 of the Labor-

Management Relations Act (“LMRA”), codified at 29 U.S.C. § 185, and the Employee

Retirement Security Act of 1974, as amended (“ERISA”), Plaintiffs sought a declaration that

health care benefits for certain Retirees who were formerly represented by the UAW operating in

Sturgis, Michigan, and their dependents, were vested under collective bargaining agreements

(“CBAs”) negotiated by the UAW and Newell Window or its predecessors.

After successfully seeking dismissal of the UAW with prejudice, Defendants denied any

liability in their responsive pleadings. Answers [Docket Nos. 33, 106, 114, & 115].

B. Class Certification

On February 21, 2008, Plaintiffs moved for class certification. Motion [Docket No. 44].

The Court denied certification. See Order [Docket No. 81].

On April 3, 2009, Plaintiff moved for certification again. Motion [Docket No. 90]. The

Court granted certification of the Class, appointment of counsel for the Class, and appointment

of Plaintiffs as Class representatives. See Order [Docket No. 122]. The definition of the Class

was subsequently amended to provide: “[a]ll former Newell Furnishings, Inc., Kirsch Division,

Kirsch Company or Cooper Industries, Inc. bargaining unit employees at the Sturgis, Michigan

facility who retired prior to or on July 31, 1998, and their spouses, surviving spouses and eligible

dependents.” Order [Docket No. 184]; Judgment [Docket No. 262].

C. Summary Judgment
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The Parties submitted cross-motions for summary judgment primarily on the issue of

vesting of retiree health care benefits. Motions [Docket No. 160, 164, 166, 168, 171, 173, &

176]. On July 6, 2010, the Court granted Plaintiffs’ Motion for Summary Judgment, denied

Defendants’ motions for summary judgment, and held that the Class was entitled to vested

retiree health care benefits. Order [Docket No. 243].

On February 2, 2011, the Court entered judgment for Plaintiffs. Judgment [Docket No.

261]. On February 4, 2011, the Court entered an amended judgment. Amended Judgment

[Docket No. 262]. As part of the Amended Judgment, the Court awarded money judgments to

the Named Plaintiffs and declared that the Class was entitled to vested, fully-paid, lifetime retiree

health care benefits from Defendants that were in place at the time of each Class Member’s

retirement, subject to retirement grouping.

D. Appeal of the Judgment and Amended Judgment

The Sixth Circuit affirmed the Court’s vesting decision on appeal. Bender v. Newell

Window Furnishings, Inc., 681 F.3d 253 (6th Cir. 2012).2 Defendants then filed a petition for

certiorari to the United States Supreme Court, which was denied. [Docket No. 327].

E. Post-Judgment Issues

The Court ordered briefing regarding post-judgment relief, including whether the

Amended Judgment applied to prescription drug benefits for members of the Class and whether

monetary awards could be made to each of the members of the Class under its Amended

Judgment. Order [Docket No. 333]. Defendants moved for a stay in light of the Supreme Court’s

2 The Sixth Circuit also affirmed a subsequent appeal of the Court’s decision granting Plaintiffs’ request for attorney’s fees.
Bender v. Newell Window Furnishings, Inc., 560 Fed. Appx. 469 (6th Cir. Mar. 17, 2014).
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grant of certiorari in M&G Polymers USA, LLC v. Tackett, No. 13-1010 (U.S.),3 in which one

issue is the application and viability of the holdings in UAW. v. Yard-Man, Inc., 716 F.2d 1476

(6th Cir. 1983), cert. denied, 465 U.S. 1007 (1984). See Order [Docket No. 350 & 351].

On July 18, 2014, the Court denied Defendants’ motion for stay, held that its Amended

Judgment applied without exclusion to prescription drug coverage, ordered that each Class

member receive a monetary award in the amount of the excess premium collected, and declined

to address whether individual Class members had appropriately received benefits since January

1, 2006. Order [Docket No. 353].

F. Appeal of Order Regarding Post-Judgment Issues

Defendants appealed the Court’s July 18, 2014 Order regarding post-judgment issues.

Notice of Appeal [Docket No. 354]. Defendants challenged inter alia the Court’s order to

provide an allegedly indeterminate, undefined “attendant prescription drug program,” despite the

absence of reference to such previously-requested relief in the Judgment or Amended Judgment.

Defendants assert that Tackett could alter the benefits awarded in this case and the Sixth Circuit

ordered that the proceedings be stayed pending a decision by the Supreme Court in Tackett.

While the Supreme Court’s decision in Tackett potentially changes the outcome, in particular

with respect to prescription drug benefits, the Parties want to resolve all litigation fully at this

time, without further judicial intervention..

G. Settlement Negotiations

The Parties have engaged in settlement negotiations on multiple occasions since 2008.

Following mediation with the Sixth Circuit’s mediation office on November 4, 2014, the Parties

3 In its January 26, 2015 decision in Tackett, the Supreme Court “disagree[d] with the [Sixth Circuit’s] assessment that the
inferences applied in Yard-Man and its progeny represent ordinary principles of contract law.” M&G Polymers USA, LLC v.
Tackett, 2015 U.S. LEXIS 759 at [*18] (Jan. 26, 2015).
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engaged in settlement discussions that led to a proposed settlement. Both Plaintiffs and

Defendants were represented by experienced counsel throughout the negotiations.

Plaintiffs’ counsel separately conducted its own substantial factual investigation and legal

analysis. Plaintiffs’ counsel had access to and assistance from the UAW’s inside legal counsel.

Plaintiffs’ counsel had numerous meetings with the Plaintiffs and with the Class Members.

Plaintiffs’ counsel reviewed and analyzed, for example, the voluminous evidentiary record,

including CBAs, insurance program documents, and other documents provided in discovery or

settlement negotiations. Plaintiffs’ counsel has assessed the impact of the proposed settlement on

the Class Members, including the elimination of delay, the continuing access to health care and

the cost of that care. Plaintiffs’ counsel also has assessed the impact on access and cost in the

event the Plaintiffs are not successful as to post-judgment remedies.

H. The Settlement Agreement

The Parties respectfully refer the Court to the Settlement Agreement itself for a complete

and precise statement of its terms and requirements. The Parties summarize some of the material

terms of the agreement as follows: in exchange for release, Defendants will pay (i) to Class

Members who retired prior to 1994, spouses, surviving spouses and Eligible Dependents, certain

previously unpaid since January 2006 health benefits covered under the Plan (including co-

payments for out-patient services) without interest, (ii) premium reimbursements not already

reimbursed to Class Members who retired prior to 1994, spouses, surviving spouses and Eligible

Dependents, with interest, and (iii) unpaid past Medicare Part B reimbursements since August

2000 due each individual Class Member, spouse or surviving spouses, or Class Member

Successor, with interest. Defendants will also continue to provide health care benefits under the

Plan’s current CIGNA Programs (or a substantially equivalent program if the carrier is changed),

which include prescription drug benefits with formularies for prescription drugs set by the carrier
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under the carrier’s customary provisions. Finally, Defendants will pay Class Counsel’s

reasonable fees at the blended hourly rate of $425, and expenses, subject to a maximum amount

of an additional $525,000.

The comprehensive settlement embodied in the proposed Settlement Agreement requires

close coordination, cooperation, and agreement by a number of different constituencies. The

Plaintiffs and Class Counsel endorse this settlement. The Plaintiffs and Class Counsel have

conducted meetings of the Class Members, and the persons in attendance also endorsed the

settlement.

I. Proposed Notice to the Class

The Parties have agreed to a proposed form of Class Notice to be mailed to individual

Class Members by Defendants. See Settlement Agreement, Exhibit 1. Counsel for Plaintiffs and

Defendants have worked together to create a reasonably current list of all Class Members and

their addresses, thereby allowing Defendants to send the notice to each Class Member, surviving

spouse or estate (or as applicable, a deceased Retiree’s life insurance beneficiary), at his, her or

its most recently known address. The notice explains the nature of the controversy, the details of

the Settlement Agreement, the rights of Class Members to object (provided they timely and

properly submit an objection to the Court) to appear and be heard at the Fairness Hearing

required by Federal Rule of Civil Procedure 23(e)(2).

J. Federal Rule of Civil Procedure 23(e)(2) Statement

Pursuant to Federal Rule of Civil Procedure 23(e)(3), the Parties hereby notify the Court

that other than the proposed Settlement Agreement, which is attached as Exhibit A, there are no

agreements requiring disclosure that were “made in connection with the proposal.”

K. Approval of Leroy Leister as a Class Representative
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During the course of this litigation, the Court approved Rose Ann Rohr as a Class

Representative. Her rights were consistent with and representative of Class Members who

retired prior to 1986. Ms. Rohr is now deceased. In her stead, Leroy Leister, who retired from

Sturgis in December 1982, has agreed to participate in this litigation as a Class Representative

for Class Members who retired prior to 1986, for purposes of negotiation of the Settlement

Agreement and participation in the approval process. Attached hereto is the Affidavit of Leroy

Leister indicating his willingness and ability to participate in the negotiation of the Settlement

Agreement and the completion of the approval process. Defendants do not object, but rather

consent, to substitution of Mr. Leister for Ms. Rohr as a Class Representative.

III. Argument

A. The Settlement Should Be Preliminarily Approved

The Settlement Agreement, which resolves all claims at issue in this case, must be

reviewed in light of the strong federal policy favoring the settlement of complex class action

litigation. See, e.g., Clark Equip. Co. v. Int’l Union, Allied Indus. Workers, 803 F.2d 878, 880

(6th Cir. 1986) (per curiam); Robinson v. Ford Motor Co., 2005 U.S. Dist. LEXIS 11673, at *10

(S.D. Ohio Jun. 15, 2005); In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 530 (E.D. Mich.

2003).4 Under federal policy, this Court’s role in reviewing class settlements “must be limited to

the extent necessary to reach a reasoned judgment that the agreement is not the product of fraud

or overreaching by, or collusion between, the negotiating parties, and that the settlement, taken

as a whole, is fair, reasonable and adequate to all concerned.” Clark Equip. Co., 803 F.2d at 880.

The Sixth Circuit has identified several steps a court must take in addressing a proposed

class action settlement prior to a final approval hearing. See, e.g., Williams v. Vukovich, 720 F.2d

4 Accord In re Telectronics Pacing Sys, Inc., 137 F. Supp. 2d 985, 1008 (S.D. Ohio 2001); In re Rio Hair Naturalizer Prods.
Liab. Litig., (No. MDL-1055) 1996 WL 780512, at *12 (E.D. Mich. Dec. 20, 1996).
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909, 921 (6th Cir. 1983). See generally UAW v. GMC, 497 F.3d 615 (6th Cir. 2007). The Court

must preliminarily determine whether the proposed settlement is fair and reasonable and the

product of arms-length negotiations. Additionally, the Court must ensure that class members

receive notice of the proposed settlement by the best means practical under the circumstances. See

also Webster v. Sowders, 1991 U.S. App. LEXIS 5383, *4-*6 (6th Cir. Mar. 26, 1991) (per

curiam) (affirming approval of class settlement).

1. The Settlement Agreement Is Within the Range of Possible Approval

As to providing preliminary approval of a class settlement, one of the principle tests is

whether a proposed settlement is reasonable:

The first step is a preliminary, pre-notification hearing to determine whether the
proposed settlement is “within the range of possible approval.” This hearing is not a
fairness hearing; its purpose, rather, is to ascertain whether there is any reason to
notify the class members of the proposed settlement and to proceed with a fairness
hearing. If the district court finds a settlement proposal is “within the range of
possible approval,” it then proceeds to the second step in the review process, the
fairness hearing.

Manual for Complex Litigation § 30.41, at 236-37 (3d ed. 1995). Accord Newberg on Class

Actions, (3d ed. 1992), §11.25, at 11.37; Lizondro-Garcia v. Kefi LLC, 300 F.R.D. 169, 178-79

(S.D.N.Y. 2014); Davis v. J.P. Morgan Chase & Co., 775 F. Supp. 2d 601, 607-08 (W.D.N.Y.

2011). These factors support preliminary approval of the Settlement.

In this regard, the Settlement Agreement should be preliminarily approved if it (i)

“appears to fall within the range of possible approval,” and (ii) “does not disclose grounds to

doubt its fairness or other obvious deficiencies, such as unduly preferential treatment to class

representatives or of segments of the class, or excessive compensation for attorneys.” In re Inter-
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Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 350 (N.D. Ohio 2001); In re NASDAQ Market-

Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y. 1997).5

The initial examination to determine whether there are any “obvious deficiencies” and

whether the proposed Settlement “is generally ‘made on the basis of information already known,

supplemented as necessary by briefs, motions, or informal presentations by parties.’” Manual for

Complex Litigation § 21.632 (4th ed. 2007). See also In re Inter-Op Hip Prosthesis Liab. Litig.,

204 F.R.D. at 350; 4 Newberg § 11:25 (4th ed. 2002). Because the Settlement Agreement

provides Class Members a benefit within the range of possible approval, was negotiated at arm’s

length, and does not evidence unduly preferential treatment or other obvious deficiencies, it

satisfies the requirements for preliminary approval.

In evaluating whether to approve a settlement, the requirements of adequacy and

reasonableness “should be interpreted not as a precise number, but as a rate which falls within a

range of what could be considered reasonable and adequate.” Mich. Hosp. Ass’n v. Babcock,

1991 U.S. Dist. LEXIS 2058, at *4 (W.D. Mich. Feb. 11, 1991). See also In re Corrugated

Container Antitrust Litig., 659 F.2d 1322, 1325 (5th Cir. 1981) (“[T]he essence of a settlement is

compromise. A just result is often no more than an arbitrary point between competing notions of

reasonableness.”); Brown v. Steinberg, 1990 U.S. Dist. LEXIS 12561, at *6 (S.D.N.Y. Sept. 24,

1990) (“In any case there is a range of reasonableness with respect to a settlement.”) (internal

quotation and citation omitted). As a result, “[i]t is neither required, nor is it possible for a court

to determine that the settlement is the fairest possible resolution of the claims of every individual

class member; rather, the settlement, taken as a whole, must be fair, adequate and reasonable.”

5 Ultimately, at the second step, the Court should approve the settlement if it concludes that it is “fair, reasonable, and adequate.”
Federal Rule of Civil Procedure 23(e)(2).
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Shy v. Navistar Int’l Corp., No. C-3-92-333, 1993 WL 1318607, at *2 (S.D. Ohio May 27,

1993). The Settlement Agreement warrants approval because it satisfies this test.

While the Court has held that all health care benefits at issue are vested, including the

disputed prescription drug coverage, and may not be terminated or modified by Defendants,

Plaintiffs recognize the risks and uncertainties inherent in this – as in any – litigation. The

Supreme Court’s January 26, 2015 Tackett decision rejected the application and ongoing validity

of Yard-Man, in light of which the Sixth Circuit would, in the absence of settlement, rule on

post-judgment issues in this action, including certain Retirees’ entitlement to prescription drug

coverages.

Although Plaintiffs strongly disagree with Defendants’ contentions and appeal, they

nevertheless recognize that the prospect of “a long, arduous process requiring great expenditures

of time and money on behalf of both the parties and the court” weighs in favor of settlement. In

re Cincinnati Policing, 209 F.R.D. 395, 400 (S.D. Ohio 2002) (quotation and citation omitted).

Given the ages of the Plaintiffs, “the Court should . . . compare the significance of immediate

recovery . . . to the mere possibility of relief in the future, after protracted and expensive

litigation.” Oppenlander v. Standard Oil Co., 64 F.R.D. 597, 624 (D. Colo. 1974).

In UAW v. Gen. Motors, Corp., 497 F.3d 615, 632 (6th Cir. 2007), the Sixth Circuit

considered the settlement of a similar dispute concerning whether retiree medical benefits were

vested and concluded that settlement in lieu of the risks of litigation was entirely sensible.

Considering the uncertainties of litigation, the Settlement Agreement provides the certainty of

considerable benefits to the Class, as opposed to the possibility that Defendants might obtain

relief from the Judgment and Amended Judgment, by virtue of the ruling by the Supreme Court

in Tackett or the Sixth Circuit in this action. The Settlement Agreement also provides substantial
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monetary benefits to all Class Members in addition to lifetime retiree health care coverage for

certain Class Members.

“As is true in any case, the proposed Settlement ‘represents a compromise in which the

highest hopes for recovery are yielded in exchange for certainty and resolution.’” In re Rent-Way

Sec. Litig., 305 F. Supp. 2d 491, 509 (W.D. Pa. 2003) (citation omitted). See also Granada

Inves., Inc. v. DWG Corp., 962 F.2d 1203, 1206 (6th Cir. 1992). Hence, whether or not Plaintiffs

conceivably “might have received more if the case had been fully litigated” is not the issue.

Priddy v. Edelman, 883 F.2d 438, 447 (6th Cir. 1989). “It is neither required, nor is it possible

for a court to determine that the settlement is the fairest possible resolution of the claims of every

individual class member; rather, the settlement, taken as a whole, must be fair, adequate and

reasonable.” Shy, 1993 WL 1318607, at *2 (citing Clark Equip. Co., 803 F.2d at 878). Under

these standards, the Settlement Agreement should be preliminarily approved as “fair, reasonable,

and adequate.”

2. The Settlement Is the Product of Arms-Length Negotiations and No
Ground Exists to Doubt Its Fairness______

While courts presume good faith in settlement negotiations because in the absence of

“evidence of fraud or collusion, such settlements are not to be trifled with,” Granada Inves., 962

F.2d at 1205, this Court need not rely on such a presumption inasmuch as the proposed

Settlement was the product of arms-length negotiations. The Parties were represented at all times

by competent and counsel experienced in litigating and settling CBA-based retiree health benefit

litigation. The Settlement comes after more than eight years of heavily-contested litigation that

included summary judgment motions, multiple appeals, mediation with a private mediator, and

multiple mediations in the Sixth Circuit. The arms-length negotiations support preliminary

approval of the Settlement.
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In this case, adversarial Parties conducted the negotiations at arm’s-length through

experienced counsel. First, Class Counsel, who has litigated numerous cases involving retiree

health benefits under CBAs, is well-positioned to analyze the Settlement. Not only has Class

Counsel thoroughly reviewed the CBAs and the governing plan documents, but Class Counsel

has analyzed the relevant law. Only after more than eight years of hard-fought litigation and

discussions and negotiations between Defendants and Plaintiffs that the Parties have been able to

forge a compromise. Class Counsel is experienced in this type of litigation, and after review,

Class Counsel and the Named Plaintiffs have concluded that settlement is in the best interests of

the Class. Moreover, Class Counsel’s informed and reasoned judgment, including the weighing

of the relative risks and benefits of protracted litigation, is entitled to great deference. See, e.g.,

Mich. Hosp. Ass’n v. Babcock, 1991 U.S. Dist. LEXIS 2058, at *6 (W.D. Mich. Feb. 11, 1991)

(“It is . . . well recognized that the court should defer to the judgment of experienced counsel

who has competently evaluated the strength of the proofs”); Hughes v. Microsoft Corp., 2001

U.S. Dist. LEXIS 5976, at *21 (W.D. Wash. Mar. 26, 2001) (same); Int’l Union of Elec.,

Salaried, Mach. & Furniture Workers v. Unisys Corp., 858 F. Supp. 1243, 1265 (E.D.N.Y. 1994)

(same). The opinions of Class Counsel favor preliminary approval.

Second, the Class is cohesive and relatively homogeneous so that the Settlement

Agreement affects similarly-situated class members in the same fashion. In addition to providing

lifetime retiree health benefits, the Settlement Agreement provides for the reimbursement, with

interest, of certain premiums charged by Defendants, unpaid Medicare Part B premium

reimbursements and benefits based on the same benchmark, by paying the specific total

reimbursement amounts owed and attributable to individual Class Members. The Settlement

Agreement reasonably treats the claims of the Class.
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Third, the Settlement Agreement does not provide for excessive compensation for the

attorneys. The Settlement Agreement provides that Plaintiffs’ counsel will receive compensation

for all attorney hours at $425 per hour and expenses, subject to a maximum of $525,000. Class

Counsel has invested more than 1,000 hours in this action since the last fee application. Class

Counsel agreed to this cap as a final step to settle this action.

Fourth, and finally, courts recognize that the best indicator of good faith negotiations is

the fairness of the terms of the settlement itself. Bowling v. Pfizer, Inc., 143 F.R.D. 141, 152

(S.D. Ohio 1992) (citation omitted). In evaluating a proposed settlement,

[C]ourts have essentially engaged in what can be described as the “proof is in the
eating” test. In essence, under this test, if the terms of the proposed settlement are
fair, then the court may assume the negotiations were proper.

Id. (citing In re Corrugated Container Antitrust Litig., 643 F.2d 195, 212 (5th Cir. 1981)). As

discussed supra, the Settlement is fair so that this Court can conclude that the negotiations were

proper.

In sum, the Settlement Agreement provides significant benefits to the Class and reflects

the Parties’ informed judgment as to the risks and likely benefits of litigation. The Parties

respectfully submit that the Court should grant preliminary approval.

B. The Court Should Approve the Parties’ Proposed Class Notice and Method
of Service ____

This Court has “virtually complete discretion” in determining what constitutes reasonable

notice of a class settlement under Rule 23(e)(1), in form as well as method. 4 Newberg § 11:53.

The notice’s content should “apprise[] prospective [class] members of the terms of the Proposed

Settlement, the identity of persons entitled to participate in it[,] and the options that are open to

the [class] members in connection with the proceedings.” Carlough v. Amchem Prods., 158

F.R.D. 314, 332 (E.D. Pa. 1993) (citation omitted); Accord Mullane v. Cont. Hanover Bank &
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Trust Co., 339 U.S. 306 (1950). See generally Manual for Complex Litigation § 21.633. The

method should be “reasonably calculated to provide notice to the identifiable absent class

members.” Burns v. Elrod, 757 F.2d 151, 154 (7th Cir. 1985); Schaefer v. Tannian, 164 F.R.D.

630, 637 (E.D. Mich. 1996).

The Parties have agreed on the content of the proposed Class Notice. The Parties also

have agreed on the method of service of the proposed Class Notice.

The proposed Class Notice explains the nature of the controversy, the details of the

settlement, the eligibility of Class Members to participate in the settlement, and their right to

object. Each member of the Class will receive individual notice directly by mail to his or her

home. As a result, the form of the Class Notice and method of service comply with the law, and

the Parties respectfully urge the Court to approve them. See, e.g., Whetman v. IKON Office

Solutions, Inc., Sec. Litig, 209 F.R.D. 94, 101 (E.D. Pa. 2002).

IV. Conclusion

In order to effect the Parties’ Settlement as detailed in the Settlement Agreement, the

Parties respectfully request the Court to: (i) preliminarily approve the Settlement Agreement; (ii)

approve the proposed Class Notice and procedure for distributing the Class Notice; (iii) set a date

for a fairness hearing under Federal Rule of Civil Procedure 23(e)(2); and (iv) approve Leroy

Leister as a Class Representative.

Date: , 2015 By: /s/ Michael L. Fayette, Esq.
Michael L. Fayette, Esq.
PINSKY, SMITH, FAYETTE &
KENNEDY, LLP
146 Monroe Center Street, NW
Suite 805
Grand Rapids, MI 49503
Phone: (616) 451-8496
MLFayette@sbcglobal.net

Attorneys for Plaintiffs
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Date: , 2015 By: /s/ Jack F. Fuchs, Esq.
Jack F. Fuchs, Esq.
Thompson Hine LLP
312 Walnut Street, 14th Floor
Cincinnati, Ohio 45202-4089
Phone: (513) 352-6741
Fax: (513) 241-4771
Jack.Fuchs@ThompsonHine.com

Attorneys for Defendants

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Brief was served on counsel for Plaintiffs

via filing through this Court’s ECF system, this __ day of __________, 2015.

/s/ Jack F. Fuchs, Esq.
Jack F. Fuchs, Esq.
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Newell Window Furnishings, Inc. Settlement Information Form
Page 1 of 3

Disclosure and Benefit Forms

As part of the settlement of litigation dating to 2006 regarding retiree health benefits (the “Settlement”), the

enclosed form is designed to assist the Newell Rubbermaid Health and Welfare Program 506 (the “Plan”) in

providing retiree health benefits to you as a former Newell Furnishings, Inc., Kirsch Division, Kirsch Company

or Cooper Industries, Inc. bargaining unit employee at the Sturgis, Michigan facility who retired prior to or on

July 31, 1998, your spouse, your eligible dependents, your estate, or your beneficiary.

Once you or, if applicable, your spouse/dependent/executor/executrix/administrator/administratrix/beneficiary,

has completed this form, please mail the form and supporting documentation to Claims Administrator, Newell

Rubbermaid Health and Welfare Program 506, 3 Glenlake Parkway, Atlanta, GA 30328 .

For More Information Regarding the Settlement

This letter and form is not a Class Notice regarding the Settlement. For more information regarding the Settlement,

please contact Michael L. Fayette, Esq. or H. Rhett Pinsky, Esq. of Pinsky, Smith, Fayette & Kennedy, LLP, 146

Monroe Ctr., NW, Suite 805, Grand Rapids, Michigan 49503-2824, (616) 451-8496.

Notice of Time to Assert Claims for Benefits

The Plan will calculate and pay reimbursements and benefits that may be due to you under the terms of the Settlement,

including benefits for health care services received since January 1, 2006. If you dispute the benefits that the Plan

provides under the terms of the Settlement, you must submit to Claims Administrator, Newell Rubbermaid Health and

Welfare Program 506, 3 Glenlake Parkway, Atlanta, GA 30328 a written claim under the terms of the Plan within one (1)

year of the receipt of the Settlement benefits that identifies the basis for your claim, together with any supporting

information and documentation that you may have. If you fail to submit a written claim disputing the benefits that the Plan

provides under the terms of the Settlement within one (1) year of the Effective Date of the Settlement, your claim will be

denied as time-barred.

Sincerely,

< Name>

<Title>

Newell Rubbermaid

This letter and the enclosed form do not alter the benefits you are entitled to receive under the terms of the Plan and the

Settlement. If there is any discrepancy between this communication and the official Plan or Settlement documents, the

official Plan or Settlement documents will control.
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Newell Window Furnishings, Inc. Settlement Information Form
Page 2 of 3

Instructions:

• Complete this Settlement Information Form. Please mail the original form and supporting

documentation to Claims Administrator, Newell Rubbermaid Health and Welfare Program 506, 3

Glenlake Parkway, Atlanta, GA 30328 . Please retain a copy for your records.

I certify that, as of the date I am sending this Settlement Information Form to Claims Administrator, Newell

Rubbermaid Health and Welfare Program 506, 3 Glenlake Parkway, Atlanta, GA 30328 , I am:

[ ] A former Newell Furnishings, Inc., Kirsch Division, Kirsch Company or Cooper Industries, Inc.

bargaining unit employee at the Sturgis, Michigan facility who retired prior to or on July 31, 1998

[ ] A surviving spouse of a deceased former Newell Furnishings, Inc., Kirsch Division, Kirsch Company

or Cooper Industries, Inc. bargaining unit employee at the Sturgis, Michigan facility who retired prior to

or on July 31, 1998

[ ] A dependent of a former Newell Furnishings, Inc., Kirsch Division, Kirsch Company or Cooper

Industries, Inc. bargaining unit employee at the Sturgis, Michigan facility who retired prior to or on July

31, 1998

[ ] The executor/executrix/administrator/administratrix of the estate of a former Newell Furnishings, Inc.,

Kirsch Division, Kirsch Company or Cooper Industries, Inc. bargaining unit employee at the Sturgis,

Michigan facility who retired prior to or on July 31, 1998

[ ] A person identified as a beneficiary of a life insurance plan of a former Newell Furnishings, Inc.,

Kirsch Division, Kirsch Company or Cooper Industries, Inc. bargaining unit employee at the Sturgis,

Michigan facility who retired prior to or on July 31, 1998

Requested Documentation:

I understand that, in addition to completing this Form, I should provide (to the extent applicable) the following

documentation to support eligibility for benefits:

 If a retiree, proof of my age via a photocopy of my birth certificate, driver’s license or passport.

 If a spouse, proof of my marital status via a photocopy of my marriage certificate. By providing my

marriage certificate, I am certifying that I am legally married to the individual named in the marriage

certificate as of the date I submit my form.

 If a dependent, proof of eligibility of the dependent via a photocopy of the dependent’s birth certificate,

driver license or passport. By providing evidence of eligibility as a dependent, I am certifying that I am a

dependent of the retiree as of the date I submit my form.

 If a surviving spouse of a retiree, proof of my marital status via a photocopy of my marriage certificate

and of my spouse’s death certificate.

 If an executor/executrix/administrator/administratrix of the estate of a former Newell Furnishings, Inc.,

Kirsch Division, Kirsch Company or Cooper Industries, Inc. bargaining unit employee at the Sturgis,

Michigan facility who retired prior to or on July 31, 1998, proof via copies of the retiree’s death certificate and

of a power of appointment.

 If a beneficiary of the life insurance plan for a deceased former Newell Furnishings, Inc., Kirsch Division,

Kirsch Company or Cooper Industries, Inc. bargaining unit employee at the Sturgis, Michigan facility who
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retired prior to or on July 31, 1998, photocopies of your birth certificate, driver license or passport and of a

beneficiary designation.

Newell Window Furnishings, Inc. Settlement Information Form
Page 3 of 3

Retiree, Spouse, Dependent, Executor/Executrix/Administrator/Administratrix and Beneficiary

Information:

Please provide the information in this section to the extent known and applicable.

Retiree’s

Name: Retiree’s Date of Birth:

Spouse’s Name:

SSN: Spouse’s SSN:

Spouse’s Date of Birth:

Your

Address:

Beneficiary’s Name

Executor/executrix/administrator/administratrix

Telephone:

Acknowledgment:

I have examined the above personal information on this form, I certify that it is accurate. I further certify that

the documentation I have submitted is a true and accurate copy of the originals.

Signature: _________________________________________________

Date: _________________________, 2015
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